St v Petrone 
161 Wis. 2d 530 (1991) 


St v Flakes 
140 Wis. 2d 411 
(Ct. App. 1987) 


§ 971.29(2) 


§ 973.12(1) 
St v Gerard 

189 Wis. 2d 505 (1995) 
St v Williams 

186 Wis. 2d 506 

(Ct. App. 1994) 

revid, 

198 Wis. 2d 479 (1996) 
St v Villarreal 

153 Wis. 2d 323 

(Ct. App. 1989) 


St v Koeppen 
195 Wis. 2d 117 
(Ct. App. 1995) 


St v Williams 

190 Wis. 2d 1 

(Ct. App. 1994) 

revid on other grounds 
198 Wis. 2d 516 (1996) 


St v Squires 
211 Wis. 2d 876 
(Ct. App. 1997) 


Mikrut v St 
212 Wis. 2d 859 
(Ct. App. 1997) 
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B. Element missing from complaint 


1) Scienter not alleged 


a. Citing number of correct substantive statute 
defining crime sufficient, so long as Def not 
prejudiced or misled by omission 


2) Typographical errors—amendment to conform to proof 


a. Amendment to conform to proof may be allowed 
when not prejudicial to Def 
b. If Def can understand charge from complaint 


sufficiently to prepare defense, amendment to 
correct mistaken statutory citation permissible 


C. Repeater allegation and penalty enhancer 


1) Repeater allegations and penalty enhancer must be 
alleged in charging document to which Def pleads. 
Penalty enhancer must be supported by probable cause 


a. Repeater: State proves at sentencing 


b. Enhancer: State proves as an element of the crime 
at trial 


2) Charging document alleging repeater when predicate 
crime(s) occurred more than five years before new 
offense, need not allege period of incarceration 


3) For purposes of repeater law, prior conviction is 
measured from date judgment of conviction entered, 
not date Def merely found guilty 


§ 973.12(1) 
St v Martin 
162 Wis. 2d 883 (199 1) 


St v Gerard 
189 Wis. 2d 505 (1995) 


St v Campbell 
201 Wis. 2d 783 
(Ct. App. 1996) 


St v Larsen 
177 Wis. 2d 835 
(Ct. App. 1993) 


§ 939.62(1) 


§ 939.12 


St v Carpenter 
179 Wis. 2d 838 


(Ct. App. 1993) 


St v Seymour 
183 Wis. 2d 683 (1994) 


St v Johnson 
2001 WI 52 
243 Wis. 2d 365 
St v Elverman 
2015 WI App 91 
366 Wis. 2d 169 
St v Chambers 
173 Wis. 2d 237 
(Ct. App. 1992) 


4) Charging document may not be amended to add 
repeater allegation after arraignment and entry of 


plea, except 


a. May be amended post-plea to correct clerical error 


in sentence portion of penalty enhancement if Def is 
not prejudiced 


b. Iforiginal information alleges repeater status, 
information may be amended post-arraignment if 


sufficiency of notice to Def of his/her repeater status 
is unaffected 


5) Ct may grant State’s post-plea motion to dismiss 
without prejudice to recharge with repeater allegation 


6) Applies to present conviction for any crime 


a. “Crime” is prohibited conduct punishable by fine 
and/or imprisonment 


b. Does not ap 


D. Multiplicity: 
counts—Tw 


E. Duplicity 
offenses 


to punitive contempt 


awit Adaads 


nn y 


only if any of following dangers 


3) Complaint duplicitous 
ured by jury instructions 


present and cannot bec 


a, Def may not be properly notified of charges 


b. Def may be subjected to double jeopardy 


ce. Def may be prejudiced by evidentiary rulings at 


trial 
d. Def may be deprived of right to unanimous jury 
verdict 
Faa App 121 e Defentitled to unanimity with respect to 
237 Wis. 2d 418 ultimate issue of guilt or innocence, but 
St v Hammer unanimity not always required with respect to 
216 Wis. 2d 214, 219 alternative ways in which crime can be 
ee committed 
92 Wis. an e When alternative acts are charged in the 
(Ct. App. 1979) disjunctive, so that each act is an independent 
offense, complaint i is duplicitous because jury 
Jackson v St 
92 Wis. 2d 1 
(Ct. App. 1979) 
see also St v Seymour 
183 Wis. 2d 683 (1994) 
Manson v St 
101 Wis. 2d 413 (1981) 
§ 948.016) 
St v Lomagro 
113 Wis, 2d 582 (1983) 
St v McMahon 
186 Wis. 2d 68 
(Ct. App. 1994) 
St v Seymour 


183 Wis, 2d 683 (1994) 


St v Jacobsen 
2014 WI App 13 
352 Wis. 2a 409 
St v Miller 

2002 WI App 197 
257 Wis. 2d 124 


Stv Hammer 
216 Wis. 2d 214, 219 
(Ct. App. 1997) 


St v Cleveland 
2000 WI App 142 
237 Wis. 2d 558 


f St v Lomagro 
113 Wis. 2d 582 (1983) 


US v Goodwin 
102 S. Ct. 2485, 2488 
(1982) 


St v Johnson 
2000 WI 12 
232 Wis. 2d 679 


St v Cameron 
2012 WI App 93, 1 13, 
344 Wis. 2d 101 


4) Determine single, continuous criminal transaction 
versus multiple discrete crimes by considering 


a. Whether the multiple acts are “conceptually 
similar” 


b. Time factors 
e Occurred substantially same time 
e One continuous transaction 

c. Identity of actor(s) and victim(s) 


d. “Does statute create only one offense with multiple 
modes of commission or does statute create multiple 
offenses defined by each distinct felony Def 
intended to commit?” 


Consider legislative intent usin; 


wit AGAIdS 


Blackledge v Perry 
94 S. Ct. 2098 (1974) 


St v Johnson 
2000 WI 12, J 45, 
232 Wis. 2d 679 


St v Johnson 
2000 WI 12, 1 47, 
232 Wis. 2d 679 


St v Cameron 
2012 WI App 93, J 14, 
344 Wis. 2d 101 


St v Williams 
2004 WI App 56, 
TT 42—49, 

270 Wis. 2d 761 


§ 961.443 


Stv Williams 
2016 WI App 82 
372 Wis. 2d 365 


St v Lecker 
2020 WI App 65 
394 Wis. 2d 285 
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b. Presumption a 


3) If the presumptio 
prosecutor may re 
circumstances that le 


4) If there is no presump 
establish actual prosecu 


a. To establish actual vindict 


G. Immunity from Prosecution 


rises when prosecutor files more 
fter Def appeals a conviction and 


serious charges a 
wins a new trial 
n of vindictiveness is established, 
but with an explanation of objective 
d to the additional charge 


tion of vindictiveness, Def must 
torial vindictiveness 


iveness, Def must show 
that prosecutor acted to punish 
Defs legal rights 


No actual vindictiveness when prosecutor 
threatened Def with additional charges relating to 
separate incidents if Def insisted on trial on 
unrelated pending charges 


objective evidence 
Def for standing on 


in Overdose Cases 


f who has overdosed or who the 


nder § 9 


4, Motion to Dismiss Based on Critical 
Misstatements or Omissions in Complaint 


Franks » Delaware A. Preconditions to holding hearing on motion 
98 S. Ct. 2674 (1978) 


St v Mann 1) Def must make offer of proof that 
128 Wis. 2d $75 (1985) 


a. Untrue facts included in complaint or qualified facts 
omitted 


e Misstatements or omissions must be identified 
b. Because of misstatement or omission, complaint 


inadequate for probable cause 


B. Standard of proof at hearing 


1) Burden of proof on Def 
2) Must show existence of misstatements or omitted facts 


by preponderance of evidence 


C. No hearing required if 


1) Probable cause exists if misstatements excised or 
omissions included. 


2) Omitted facts not critical, determinative, or undisputed 
facts with only single meaning 


5. Double Jeopardy 


St v Davison A. Wis Supreme Ct accepts decisions of U.S. Supreme 
2008 WI A “a Ct as controlling interpretations of Double 
Jeopardy provisions of both U.S. and Wis 


Constitutions 
t of Dy) B. Def must establish double jeopardy violation- 
RT beyond a reasonable doubt 


(Ct. App. 1996) 
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§ 972.07(2) 
§ 972.07(1) 


St v Comstock 
168 Wis. 2d 915 (1992) 


St v Henning 
2004 WI 89 
273 Wis. 2d 352 


St v Carpenter 
197 Wis. 2d 252 (1995) 


St v Stephens 
201 Wis. 2d 82 
(Ct. App. 1996) 


St v McMaster 
206 Wis. 2d 30 (1996) 


St v Konrath 
218 Wis. 2d 290 (1998) 


St v Robinson 
2014 WI 35 

354 Wis. 2d 351 
St v Willett 

2000 WI App 212 
238 Wis, 2d 621 


St v Terry 
2000 WI App 250 
239 Wis. 2d 519 


St v Gramza 
2020 WI App 81, 
q{ 27-29, 

395 Wis. 2d 215 
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C. Jeopardy attaches when: 
( 


1) Jury is empaneled and sworn 


2) In Ct trial, when first witness is sworn 


3) When Ct accepts plea 
| 


D. Double Jeopardy Clause protects against 


r same offense. See Sec. 5.E., 


1) Multiple punishments fo: 
infra 
a. Determination whether san 


under Double Jeopardy Clause rests on purpose 
actually served by statute, not underlying nature of 


proceeding giving rise to sanction 
npunitive, action 
dy if punishment, 


ction is punishment 


e When principal purpose is no 
does not violate double jeopar 
retribution or deterrence are also present 


o Ifprincipal purpose of regulation is punishment, 
retribution or deterrence, then that regulation is 
a sanction triggering double jeopard: ‘ j 


No double jeopardy violation if ci 
cipal purpose is remedial 


f O 
ILLT 


St v Vassos 

218 Wis. 2d 330 (1998) 
St v Guzman 

2001 WI App 54 

241 Wis. 24 310 


St v Steinhardt 
2017 WI 62, 4 14 
375 Wis. 2d 712 
St v Pal 

2017 WI 44, § 15 
374 Wis. 2d 759 


§ 939.66 

St v Davison 
2003 WI 89 

263 Wis. 2d 145 


Blockburger v US 
52 S. Ct. 180 (1932) 
St v Dauer 

174 Wis. 2d 418 
(Ct. App. 1993) 

St v Johnson 

178 Wis. 2d 42 

(Ct. App. 1993) 


St v Anderson 

219 Wis. 2d 739 (1998) 
St v Vassos 

218 Wis. 2d 330 (1998) 
St v Dowe 

197 Wis. 2d 848 

(Ct. App. 1995) 

rev'd on other grounds 
207 Wis. 2d 129 (1997) 


St v Wise 
2021 WI App 87 
400 Wis. 2d 174 


| 
| 


2) Multiple prosecutions—after acquittal or conviction. 
See Sec. 6.F., infra 
a. Ct should also conduct collateral estoppel (issue 
preclusion) analysis established in Ashe v Swenson, 
90 S. Ct. 1189 (1970) 


E. Multiplicity—Single offense charged in multiple 
counts—Two-prong test 


1) First test—Multiplicitous if offenses charged are 
“identical in law and fact” 


a. “Identical in law” (Blockburger “elements only”) test 


é 


COMPETENCY EPOSIT 


a as aa ag 


TEGUSAL 


ert bf 


» means proof of identical facts 


St v Warren b. “Identical in fact 


229 Wis. 2d 172 

(Ct. App. 1999) 

St v Davis 

171 Wis. 2d 711 h 
(Ct. App. 1992) 3 i 
St v Kanarowski 

170 Wis. 2d 504, 509 N 


(Ct. App. 1992) 

St v Steinhardt e Similar facts relating to same legal element are | 
SEU AGATE? not multiplicitous, if acts either separate 1n time | 
e neh nl he or of significantly different nature 10 fact i 


WI A “time for reflection” or a “separate onea 
2012 WI 73 a ney ] Pe | 

act” is often significant, especially xua 
Sto Multoler assault and possession of child pornography 


St v Multaler 
2002 WI 35 cases 
252 Wis. 2d 54 


St v Ziegler 


St v Eaglefeathers e “Identical in fact” depends upon whether one 
count requires proof of an additional fact that 


2009 WI App 2, 7.8 
316 Wis. 2d 152 
the other does not 


Resolve ambiguous charging language in second 


St v Schultz ° 
pleading with reasonable person’s 


2020 WI 24 
390 Wis. 2d 570 i ee 
i understanding of allegations, considering the 


tire record 


St v Pal 

2017 WI 44, 27 
374 Wis. 2d 759 
St v Hartnek 

146 Wis. 2d 188 
(Ct. App. 1988) 
Harrell v St 

88 Wis. 2d 546 
(Ct. App. 1979) 


St v Davison 
2003 WI 89 

263 Wis. 2d 145 

St v Beasley 

2004 WI App 42, 4 7, 
271 Wis. 2d 469 


St v Sauceda 

168 Wis. 2d 486 (1992) 
St v Beasley 

2004 WI App 42, 17, 
271 Wis. 2d 469 
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St v Jackson 
2004 WI App 190, 
276 Wis. 2d 697 


St v Steinhardi 
2017 WI 62, J 14 
375 Wis. 24 712 
St v Pal 
2017 WI 44, § 15 
374 Wis. 2d 759 
St v Davison 
2003 WI 89, J] 43, 50 
263 Wis. 2d 145 
St v Kuniz 
160 Wis. 2d 722, 
756-57 (1991) 


St v Patterson 
2010 WI 130 
329 Wis. 2d 599 


263 Wis. 2d 145 
St v Multaler 
2002 WI 35 
252 Wis. 2d 54 
St v Anderson 
219 Wis. 2d 739 (1998) 


St v Trawitzki 

2000 WI App 205 
238 Wis. 2d 795, aff'd 
2001 WI 77 

244 Wis. 2d 523 


St v Sauceda 
168 Wis, 2d 486 (1992) 


St v Eastman 
185 Wis, 2d 405 
(Ct. App. 1994) 


a. Def has burden of overcoming presumption by 


b. Four factors Ct uses to assess legislative intent 


e. Legislature intended to permit multiple 
punishments when conspirators agree to commit 
multiple crimes 


2) Second test: If presumption arises that legislature 


intended to permit multiple punishments, Ct must 
then determine whether there are other factors that 
clearly indicate contrary legislative intent, i.e., that 
“allowable unit of prosecution” for offense is to be only 
a single count 


proving contrary legislative intent 


a 
t 
f 


bed conduct 


e 
[ 


OT Y 
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EPOSITIONS 


COMPETENCY 


SUBSTITUTION 
RECUSAL i 


D 
JFOPARHY 


F. Multiple Prosecutions 


St v Henning rdy Clause protects against | 
2004 WI 89 1) Double Jeopardy p ™ 
273 Wis. 2d 352 

St v Vassos 

218 Wis. 2d 330 (1998) 


a. Prosecution of same offense after acquittal 


OTIS er “same elements” test 
52S. Ct. 180 (1932) e Apply Blockburg ) 


e Issue preclusion (formerly known as collateral 
estoppel) (See Sec. 5.G. below). Analyze only if 
there is no violation of double jeopardy 


b. Prosecution of same offense after conviction 


c. Prosecution of same offense after declaration of 
mistrial under certain circumstances. See CR 35 


(Mistrial) 


§ 939.71, § 961.45 X , aay 
US v Dixon Se sae: Te aoe mer ar é 
113 S. Ct. 2849 (1993) S ner EAE Eh, COS crime require 
St v Triebold 
2021 WI App 13, 
1123-26, 
396 Wis. 2d 176 
St v Jacobs 
186 Wis. 2d 219 
(Ct. App. 1994) 


St v McKee 
2002 WI App 148, 7 17, 
256 Wis. 2d 547 


§ 938.39 


St v Everett 
231 Wis, 2d 616 
(Ct. App. 1999) 
Craig SG v St 
209 Wis, 2d 65 
(Ct. App. 1997) 


>i k f , 
A | ; St v Lawton 
ry 167 Wis. 2d 461 
CON f ; (Ct. App. 1992) 


US v Felix 
112 S. Ct. 1377 (1992) 


St v James 
169 Wis. 2d 490, 495-97 
(Ct. App. 1992) 


Currier v Virginia 
138 S. Ct. 2144 (2018) 


St v Fonder 

162 Wis. 2d 591 

(Ct. App. 1991) 

Garrity v Fiedler 

850 F. Supp. 777 

(E.D. Wis.), aff'd, 41 F3d 
1150 (7th Cir 1994) 


Witte v US 
115 S. Ct. 2199 (1995) 


US v Dixon 
113 S. Ct. 2849 (1993) 


St v McMaster 
206 Wis. 2d 30 (1996) 


4) Double Jeopardy Clause of 5th Amendment no bar to 
felony prosecution when Def previously convicted of 
civil municipal traffic charge arising from same 


incident 


a. Proceeding to enforce municipal ordinance is civil 


b. Double Jeopardy Clause not implicated when one of 
two successive prosecutions is civil 


5) Prohibition for other acts generally does not implicate 
double jeopardy 


6) Use of prior felony conviction to prove both an element 
of current offense (e.g., felon possessing firearm) and 
repeater status does not violate double jeopardy 
prohibition 


7) Double jeopardy does not preclude second trial when 
Def consents to have charges severed, even if Def was 
acquitted on a fact that is necessary to prosecution in 
second trial 


8) Criminal prosecution arising from same conduct that 
led to imposition of disciplinary measures by prison 
authorities does not violate double jeopardy prohibition 


PEERS 


9) Double Jeopardy Clause does not prevent subsequent 
prosecution or punishment for criminal activity that 
had been considered as a factor at sentencing for a 


ee KN 


St v Konrath 
218 Wis. 2d 290 (1998) 


St v Terry 
2000 WI App 250 
239 Wis. 2d 519 


Smith v Massachusetts 
125 S. Ct. 1129 (2005) 


COMPETENCY EPOSITIONS 


Ashe v Swenson 

90 S. Ct. 1189 (1970) 
St v Holland 

87 Wis. 2d 567, 582 
(Ct. App. 1979) 

revid on other grounds 
91 Wis. 2d 134 (1979) 
St v Wille 

185 Wis. 2d 673 

(Ct. App. 1994) 


SUBSTITUTION/ 
RECUSAL 


St v Guzman 


E 2 2001 WI App 54 

Sgt 241 Wis. 2d 310 

ED St v Landrum 

AR 191 Wis. 2d 107 

o (Ct. App. 1995) 
St v Kasian 


207 Wis. 2d 611 
(Ct. App. 1996) 
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i ; uble 
12) Civil motor vehicle forfeiture does not invoke do 


jeopardy 


; ; Wig. 
i ; aUAnA tI seedings not dispositi 
13) Probation/parole revocation proceeding 
Mag 


14) If Ct grants a motion for directed verdict at oa of 
State’s case, Ct cannot reverse decision and a oh 
charge to go to jury without exposing Def to double b 


jeopardy 
15)See Chapter on Mistrial, CR 35 


G. Issue preclusion (formerly known as collateral 


estoppel) 


1) Double jeopardy prevents State from retrying in a 
subsequent prosecution any ultimate fact that was 
resolved in favor of Def at an earlier trial (or hearing if 


burden of proof or persuasion was same or greater) 


2) Factors that may bear on question of whether issue 
preclusion applies 


a. Could the party against whom preclusion is sought, 
as a matter of law, have obtained review of the 


judgment? 


b. Is the question one of law that involves two distinct 
claims or intervening contextual shifts in the law? 


c. Do significant differences in the quality or 
extensiveness of proceedings between the two Cts 
warrant relitigation of the issues? 


d. Have the burdens of persuasion shifted such that 
the parties seeking preclusion had a lower burden 
of persuasion in the first trial than in the second? A 


e. Are matters of public policy and individual 
circumstances involved that would render 


application of issue preclusion fundamentally 
unfair? 


St v Vassos 
218 Wis. 2d 330, 343 
(1998) 


Schiro v Farley 
114 S. Ct. 783 (1994) 
US v Gentile 
816 F2d 1157, 1162 
(7th Cir 1987) 
St v Holland 
87 Wis. 2d 567 
(Ct. App. 1979) 
rev'd on other grounds 
91 Wis. 2d 134 (1979) 
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ə Inadequate opportunity or incentive to obtain 
full and fair adjudication in the initial action 


f. Two additional factors in assessing whether issue 


preclusion applies when prior proceeding is before 
administrative agency 


e Whether agency was adjudicating a disputed 
fact issue properly before it 


e Whether agency’s proceedings provided parties 
adequate opportunity to litigate 


3) Ifissue preclusion applies 


a. Test: Ct reviews entire relevant record of prior 


proceeding to determine whether rational jury could 
have grounded its verdict upon an issue other than 
that Def claims was previously decided against 
State 


Ct need not determine precise issue upon which 
acquittal rested unless process of elimination leads 
it finally to issue sought to be foreclosed from retrial 


Def has burden to demonstrate that issue in 
question was decided in first proceeding 


Cases suggest Defs burden is high—Ct to be able to 
determine with assurance that fact in issue was 


necessarily established by the earlier judgment 


4) Double jeopardy is personal right 


a. Cannot be in double jeopardy unless earlier placed 


in jeopardy 
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St v West 
181 Wis. 2d 792 
(Ct. App. 1993) 


St v Hansen 
2001 WI 53 
243 Wis. 2d 328 


St v Bautista 
2009 WI App 100 
320 Wis. 2d 582 


rely on accomplice’s favorable 
trial 


b. Therefore, Def cannot 
issue resolution at his/her separate 


mits one act that 


H. Dual sovereignty doctrine per i 
rae to be punished in 


violates the laws of two states 
both states 


1) Sec. 961.45 bars such prosecution in Wis for controlled 
substances violation when previous acquittal or 
conviction under law of another state 


2) Sec. 961.45 does not bar prosecution for conspiracy in 
one jurisdiction and delivery in another if the acts 
involve different conduct 
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SPEEDY TRIAL 
Saree ee nnn ar stolen deh 


1. Constitutional Protection 


2. Statutory Protection 


3. Interstate Detainers 


—q 


SPEEDY TRIAL 


IN i 


US Const amend VI 


Wis Const art I, § 7 


US v MacDonald 

102 SCt 1497 (1982) 
St v Lemay 

155 Wis. 2d 202 (1990) 


St v Wilson 

149 Wis. 2d 878 (1989) 
St v Blanck 

2001 WI App 288 

249 Wis. 2d 364 


St v Urdahl 
2005 WI App 191 
286 Wis. 2d 476 


St v Allen 
179 Wis. 2d 67 
(Ct. App. 1993) 


Barker v Wingo 

92 SCt 2182 (1972) 
cited in St v Lemay 
155 Wis. 2d 202 (1990) 


St v Urdahl 
2005 WI App 191 
286 Wis. 2d 476 


Doggett v US 

112 SCt 2686 (199. 

Stu 
i 2 ZV 


oe 


Mt 
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1. Constitutional Protection 
A. Federal authority 


1) “In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial...” 


B. State authority 


1) “In all criminal prosecutions the accused shall enjoy 
the right ... to a speedy public trial...” 
C. Speedy trial concern attaches at time of arrest or 
when Def officially accused of crime, whichever 
occurs first 


1) Earlier, pre-accusation, investigatory period governed 
by due proc s of limitation rather than 


Doggett v US 

112 SCt 2686 (1992) 
St v Borhegyi 

222 Wis. 2d 506, 510 
(Ct. App. 1998) 


St v Leighton 
2000 WI App 156 
237 Wis. 2d 709 


St v Williams 
2004 WI App 56, 1 41 
270 Wis. 2d 761 


St v Lock 
2013 WI App 80 
348 Wis. 2d 334 


Day v St 
61 Wis. 2d 236 (1973) 


St v Lemay 
155 Wis. 2d 202 (1990) 


e into 3 other factors only 
tively prejudicial 


Necessary to inquir 
when delay is presump 


b. Reason for delay 


j ts 
Defs request for or consent to adjournmen 
may account for so much of alleged delay that 
| 


Def cannot claim prejudice and Ct need not ull 
bs # 


examine other factors 
Delays sought by or caused by appointed counsel 
are attributed to Def | 
— “Systemic breakdown” exception: If delay 
results from systemic breakdown (problems 
that are both institutional in origin and de- 
bilitating in scope) in public defender 
such delay may be attributed to State 


system, 


e Delay caused by refusal of federal authorities to 
produce Def in state Ct for trial is neutral 


c. Defs assertion of right, and 


sibility 


mi 


US v MacDonald 
98 SCt 1547 (1978) 


Recommendation 


Barker v Wingo 

92 SCt 2182 ( 1972) 
St v Borhegyi 

222 Wis. 2d 506 
(Ct. App. 1998) 


971.10(1) 


971.10(2)(a) 
971.10(2)(a) 


971.10(2)(a) 

St v Adams 
207 Wis. 2d 568 
(Ct. App. 1996) 


971.10(2)(b), 751.03 


St ex rel Rabe v Ferris 
97 Wis, 2d 63 (1980) 


971.10(8)(a) 


3) Pretrial determination of speedy trial violation cannot 
be made, because the merits of speedy trial claims are 
intertwined with the merits of the case-in-chief, and a 
pretrial determination would be premature, absent a 
showing of extraordinary circumstances 


4) Absent a showing of extraordinary circumstances, 
proceeding with trial will not compound any depri- 
vation suffered and a determination of speedy trial 
violation may properly be made after trial 


E. Remedy for violation of constitutional right to 
speedy trial: Charges are dismissed 


2. Statutory Protection 


A. Misdemeanor 


1) Within 60 days after initial appearance 


B. Felony 


1) Within 90 
writing o 


a. Ifdeman 
opposi 


info 


2) If Ct uns 
request 


1) Ct can 
any p 


971.10(3)(a) 


nce would 


j tinua ; 
a. Justice served by 8" anting co fi eedy trial, 
St ex rel Rabe v Ferri Pig f public and Def in SP 
37 Wis. 2d 63 (1980). outweigh interest OF P 
and 
i ting 
971.10(3)(@) b. Ct sets forth oral or written reasons tAr 
continuance would serve greater justice 
granting speedy trial 
971. 10(8)%) 2) Factors Ct must consider when determining whether to 
grant continuance include 
971.10(5))1. a. Whether failure to grant would likely make af 
continuation of proceeding impossible or res tin 
miscarriage of justice, or 
971.10(8)()2. b. Whether case as a whole is 80 unusual and complex 
it ig unreasonable to expect adequate preparation 
within required time frames 
cite nek c. Interests of victim(s) 
pees 3) Ct may not grant continuance because of calendar 
congestion, lack of diligent preparation, or State's 
failure to obtain witnesses 
D. Waiver 
Hatcher v St 1) 
83 Wis. 2d 559 (1978) 
St v Miller 
2003 WI App 74 
261 Wis. 2d 866 


971.10(4) 
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PERSONAL JURISDICTION/ 


PLACE OF TRIAL 


PERSONAL JURISDICTION .........s0ceesseseeeeoees e... CR 17-3 


1. Personal Jurisdiction Depends on 
Physical Presence Before Court...........seessseseeeeeeee 


2. Challenge to Personal Jurisdiction of 


Court’ oc Se a Onn id Oe 
PLACE OF TRIAL ..........csscscssccccsssssscseecoscccccssccecesses 
1. Venue nenssnssnsssnssecconeeescceceesessuasszasucesscccssecsssanssssecess CR 17-6 
2. Change of Place of Trial .....s::s::sssssssesseeseereeereereesss CR 17-7 


3. Factors to Be Considered 
When Motion for Changi 
Trial Made ...........c0+0+s+++s0ees 


4. Consequences of Grantin a Motion 


Renewing Motion for Cha al 


PERSONAL JURISDICTION/PLACE OF TRIAL 


PERSONAL JURISDICTION 


Walb e e e e 
4 Wis, od aan, 1. Personal Jurisdiction Depends on Physical 


458 (1976) Presence Before Court 


St v Monje : 
109 Wis, 24 138, A. Physical presence pursuant to 


144-45 ( 1982) 
Walberg v St 

73 Wis. 2d 448, 
458 (1976) 

St v Washington 
120 Wis. 2d 654 
(Ct. App. 1984) 
aff'd 


134 Wis. 2d 108 (1986) 


a probable 


St v Waldoch 
121 Wis. 2d 476 (1984) 


St v Smith B. Howeve 
131 Wis. 2d 220 (1986) patel 
St ex rel Zdanczewicz 
v Snyder 

131 Wis. 2d 147 (1986) 
St v Monje — 

109 Wis. 2d 138, 
146-47 (1982) 


Cty Li ae 
AT 1661 (199) — 


St v Moats 

156 Wis. 2d 74 (1990) 
St v Smith 

181 Wis. 2d 220 (1986) 


DWB v St 

in Int of DWB) 
152 Wis. 2d 395 
Fen 1989) 


aff’ 
158 Wis. 2d 398 (1990) 


971.19 


St v Brown 
2003 WI App 34 
260 Wis. 2d 125 


St v Stefanovic 
215 Wis. 2d 310 
(Ct, App. 1997) 


CR 17-4 
(2022) 


nal jurisdiction is 
CNS OF SAMnl EE validity of arrest 


sufficiency of complaint, 


D. Purposes served by personal jurisdiction 


1) To give notice to person that an action has been 


commenced, and 


2) To confer authority of Ct over the person 


E. If initial appearance conducted on record by i 
telephone or live audiovisual means, Def may waive 


physical appearance 


> or challe aging Cia 


to 


Wold v Si 
57 Wis. 2d 344 (1973) 


Logan v St 
43 Wis. 2d 128 (1969) 


St v Russo 
70 Wis. 2d 169 (1975) 


St v Webb 
160 Wis. 2d 622 (1991) 


Armstrong v St 
55 Wis. 2d 282 (1972) 


St v Bonds 

161 Wis. 2d 605 
(Ct. App.) 

rev on other grounds 
165 Wis. 2d 27 (1991) 


2. Challenge to Personal Jurisdiction of Court 


A. Objection must be preserved 


B. Entry of plea without reserving objection waives 
following attacks on personal jurisdiction 


1) Sufficiency of complaint in misdemeanor action 
2) Sufficiency of prelim 


3) Holding prelim beyond statutory time limits 


4) Sufficiency of information, unless information fails to 
charge a crime known to law 


s of personal 


ay D. Def waives right to claim los 

157 Wis. : 7 t ‘ 

(Ct. Ker 2000) jurisdiction if Def selects course of action tha Ar 

aff'd causes defects in jurisdiction 

162 Wis. 2d 883 (1991) l 

1) When Ct approved request for co-signed bond, a 6 ial 
was never signed, and prelim not commenced within N 
days after initial appearance, Def could not challenge | 
| 


jurisdiction of Ct | 
| 


commencement of prelim | 


Stv kiados E. Statutory time limits for 
Oe Ae aE do not apply or affect jurisdiction of Ct after 
p. 1989) f 
remittitur from interlocutory appeal 
PLACE OF TRIAL 
1. Venue 


971.19(1) 
St v Anderson 
2005 WI 54 

280 Wis. 2d 104 
St v Anderson ple doubt 


2005 WI 54, 1 22 n.5 
280 Wis. 2d 104 


971.19(2) 

St v Elverman ; 
2015 WI App 91, 1 38 
366 Wis. 2d 169 


St v Mendoza 
80 Wis, 2d 122, 
145 (1977) 

Wis JI—Cr 267 


971.19 


971.22 


971.19(8) 


971.19(12) 

St v Jensen 
2010 WI 38 

324 Wis. 2d 586 


971.22(1) 

Sheppard v Maxwell 
86 SCt 1507 (1966) 
McKissick v St 

49 Wis. 2d 537 (1971) 


St v Bangert 
131 Wis. 2d 246 (1986) 


RMC Form GF-120 


St v Hereford 
224 Wis. 2d 605 
(Ct. App. 1999) 


971.22(1) 


5) Exceptions 


a. When criminal offense relates to more than one Cty 
and constitutes special factual situation within 
§ 971.19 


b. When Def successfully moves for change of venue 
under § 971.22 


c. Charge of interference with custody of a child may i 
be tried in Cty where crime committed or Cty of i 
lawful residence of child | 

| 
f 
} 


d. Charge of certain election and campaign violations 
in Cty where Def resides 


B. Def has constitutional and statutory right to change 
of venue when community. prejudice will make 


1) Motion must be 


2) Mo ion y 


971.22(2) 
971.22(2) 


971.222) 


Si ex rel Hussong 


v Froelich 
62 Wis. 2d 577, 
593 (1974) 


971.22(2) 


Sheppard v Maxwell 
86 SCt 1507 (1966) 
Rideau v Louisiana 
83 SCt 1417 (1963) 
Tucker v St 

56 Wis. 2d 728 (1973) 


St v Kramer 
45 Wis. 2d 20 (1969) 


St ex rel Hussong 
v Froelich 

62 Wis. 2d 577, 
593 (1974) 


Briggs v St 
76 Wis. 2d 313 (1977) 


C. Form and contents 


1) Must be in writing 
2) Must be supported by affidavit, stating 


a. Evidentiary facts showing nature of prejudice 
alleged 


b. More than vague allegations of improper and 
prejudicial pretrial publicity 


3) State may file counter-affidavits 


D. Def’s burden of proof 


1) Def must establish reasonable likelihood that 
community prejudice will make fair trial impossible 


Holland v St 
87 Wis. 2d 567 (1979) 


Thomas v St 
53 Wis. 2d 483 (1972) 


971.22(8) 
Sheppard v Maxwell 
86 SCt 1507 (1966) 
Tucker v Si 

56 Wis. 2d 728, 

733 (1978) 


Si v Ritchie 
2000 WI App 136 
237 Wis. 2d 664 


St v Hebard 
50 Wis. 2d 408, 
426 (1971) 


Briggs v St 
76 Wis. 2d 313 (1977) 


Hoppe v St 
74 Wis. 2d 107 (1976) 


Turner v St 
76 Wis. 2d 1 (1977) 


St v Pheil 
152 Wis. 2d 523 
(Ct. App. 1989) 


St v Hebard 
50 Wis, 2d 408, 
426 (1971) 


Irvin v Dowd 


A2. 13 FTA 


81 80t 1639 (1961) 
Tucker v St 


po Yy 


E. Test for granting motion 


1) Motion addressed to sound discretion of Ct 


a, Discretion guided by constitutional requirements 
that Def entitled to fair trial 


2) Ct must grant motion when reasonable likelihood that 
community prejudice will make fair trial impossible 


3. Factors to Be Considered by Court When Motion 
for Change of Place of Trial Made 


A. Inflammatory nature of publicity 


1) Objectionab! 


ssarily a prejudiced jury 


Skilling v US 2) Informed jury not nece 
130 SCt 2896 (2010) 

Thomas v St 

53 Wis. 2d 483, 

492 (1972) 


publicity in relationship to 


50 Wis. 2d 408, 
426 (1971) time of trial 


St v Hebard D. Timing and specificity of 
Tucker v St 1) Prejudicial effect of publici 
i 56 Wis. 2d 728, time 

735 (1978) 

H 

r 


ty wanes with passage of aa 5 
| 
bard e s ] 
Pacis E. Degree of State participation in dissemination of | 
50 Wis. 2d 408, Nee 
publicity 


426 (1971) 


i St v Hebard F. Publication of inadmissible information 
50 Wis. 2d 408, 
427-28 (1971) 


Holland v St G. Severity of offense 
87 Wis. 2d 567 

(Ct. App. 1979), 

rev d on other grounds, 
91 Wis. 2d 134 (1979) 


BEAS AL 


St v Pheil H. Degree of ca 
152 Wis. 2d 523 
(Ct. App. 1989) 


St v Hebard L 
50 Wis. 2d 408, 
426 (1971) 


MeKissick v St ‘labi aiic remed 
49 Wis. 2d 537, d, Avail 30 romga 
545 (1971) 


St ex rel Hussong 

v Froelich 1) E 
62 Wis. 2d 577, 
591 (1974) 


Sheppard v Maxwell 2 C 
86 SCt 1507 (1966) 


ae 
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971.22 
Comment 


971.22(8) 


Sanders v St 
69 Wis. 2d 242 (1975) 


971.22(8) 


971.225(1) 


971.225(1)(a) 


971.225(1)(b) 


971.225(1)(©) 


3) Sequestration of jury 


K. Check district rules for practical considerations in 
changing place of trial 


4, Consequences of Granting Motion 
A. Trial may be held in Cty where fair trial can be had 


1) Trial Judge selects new Cty 
2) Def cannot choose new Cty for trial 


3) Only one change of venue may be granted under 
§ 971.22 


B. Or, jury selected from another Cty in lieu of change 
of venue, provided 


1) Jurors will be sequestered 


oie 


2) Grounds for change of venue exist _ 


ar 


971.22(3) 


971.22(3) 


971.22(8) 


971.22(8) 


St v Bangeri 
131 Wis. 2d 246 (1986) 


reside at 


D. Judge ordering change of venue must p 


trial 


E. Pretrial preliminary matters may be conducted in 


either Cty 


1) Within discretion of Judge 


F. Judge must decide in which Cty Def to be held, if 


Def in custody 


G. Judge must decide in which Cty record to be kept 


H. Once change of venue granted, Ct may change place 
of trial more than once 


5. Renewing Motion for Change of Place of Trial 


CR 18: MOTION FOR 
(CONSOLIDATION) O 


JOINDER 
R SEVERANCE 


nder and Severance Essentially 


ew LNA 


1. General Principles of Joi 

the Same. uann ae as aaa CR 18-1 
2. Joinder of Crimes......sssssssersseeseeeee’ E A LUA CR 18-1 
3. Severance of Crimes uuiiiiiir iirin TG eT ae CR 18-3 
4. Joinder of Defendants.......ccccressceeeeeerees tarantina reisdata idih CR 18-5 
5. Severance of Defendants ..issssrsisssssesiesss panel P i, CR 18-5 
6. Trial Practice Option ......ccseeereeeees E T AA. n1 CR 18-8 
aeo S pr | 1. General Principles of Joinder and Severance 
(1966) Essentially the Same 
Sto Beach A. Ct must balance potential prejudice of joinder with 
ae ahr tie considerations of judicial administration 
St v Hall 


103 Wis. 2d 125, 141 
a981) 


Jung v St 
32 Wis. 2d 541, 546 


Holmes v St 
63 Wis. 2d 389 (1974) 


Francis v St 
86 Wis. 2d 554, 558 
(1979) ? 


§ 971.120) ce 


1) Right of Def to fair trial must be overriding 
consideration 


2. Joinder o 


A. Sec. 971 
initial 


A il 


1) 


vee@olturUN 
BABAHA AG 


St v Davis 

2006 WI App 23 
289 Wis. 2d 398 
St v Locke 

177 Wis. 2d 590 
(Ct. App. 1993) 
St v Hamm 

146 Wis. 2d 130 
(Ct. App. 1988) 


St v Holt 
128 Wis. 2d 110, 118 


(Ct. App. 1985) 


St v Hoffman 
106 Wis. 2d 185, 208 


(Ct. App. 1982) 


St v Hamm 
146 Wis. 2d 130 
(Ct. App. 1988) 


§ 971.12()) 

St v Bellows 
218 Wis. 2d 614 
(Ct. App. 1998) 


§ 971.12(1) 
St v Salinas 
2016 WI 44, JJ 42—46 
369 Wis. 2d 9 


§ 971.12(1) 


St v Leach 
124 Wis. 2d 648 
(1985) 


CR 18-2 
(2024) 


e of offenses occurring 
d of time and evidence 


e Crimes must be same typ 
over relatively short perio 
as to each must overlap 


ə Crimes not of same or similar character simply 
because same statutory violation 


time period between 


e Noper se rule on when en 
they may not be joined 


similar offenses so great 


b. Crimes charged based on same act or transaction 


c. Crimes charged based on two or more acts or 
transactions that are connected together or 
constitute parts of common scheme or plan 


is a ee 


C. Consolidation for trial 


S 971.124) 1) Ct may order two or more separate complaints or 
informations tried together, provided 


a. Crimes and Def(s) could have been joined in single 
complaint or information 


b. Standards permitting joinder at charging stage met 


Seats) 2) Trial procedure same as if prosecution under single 
complaint or information 


3) Objections to consolidation 


Jung v St EE 
s? Wis 2d 541, 547 a. Grounds for objection should be stated 
1966) 


b. Objections should be supported by affidavits 


§ 971.12(3) an 
S A. Ifjoinder 
63 Wis. 2d 389 (1974) 
St v Bellows 

218 Wis. 2d 614 

(Ct. App. 1998) 


§ 971.12(8) 1) Ct ma; 


St v Bettinger a Ctto 
100 Wis. 2d 691 (1981) 


St v Prescott b. P 
2012 WI App 136, 1 13, 
345 Wis. 2d 313 


St v Wolske Cc. 
143 Wis. 2d 175 
(Ct. App. 1988) 


St v Johnston t can use iurv instruct 
178 Wis. 2d 20 y TARS DA 

(Ct. App. 1993) 

rev'd on other grounds 
184 Wis. 2d 794 (1994) 


§ 971.12(3) 


x 


v- 


Drew v US 
331 F2d 85, 88 
(DC Cir 1964) 


St v Hall 
103 Wis. 24 125 (1981) 


St v Denny 
120 Wis. 2d 614, 620 


(Ct. App. 1984) 


Bailey v St 

65 Wis. 2d 331, 346 
(1974) 

US v Quinn 

365 F2d 256 

(7th Cir 1966) 


St v Locke 
177 Wis. 2d 590 
(Ct. App. 1993) 


vveorrulwuns 
ARAB KG 


‘Cross v US 
- 335 F2d 987 
(DC Cir 1964) 


Holmes v St 
63 Wis. 2d 389, 398 


979) 


St v Nelson 
146 Wis. 2d 442 — 


(Ct. App. 1988) 


St v Hamm 
146 Wis. 2d 130 
(Ct. App. 1988) 


B. Prejudice to Def 


1) Can re 
not admissible in se 


a. 


b. 


C. 


2) Can result from jury usin 


sult from jury hearing incriminating evidence 
parate trials 


Unless evidence of each crime simple and distinct 
and confusion or cumulative effect minimal 


instruction that evidence on 


Consider prophylactic 
ed in determining guilt on 


one crime may not be us 
other 


Tactics of counsel 


g evidence cumulatively 


Consider bad acts evidence under § 904.04(2) 


Holmes v St 
63 Wis. 2d 389, 397 
(1974) 


St v Locke 
177 Wis. 2d 590, 596-99 
(Ct. App. 1993) 


St v Denny 
120 Wis. 2d 614, 618 
(Ct. App. 1984) 


Currier v Virginia 
138 S. Ct. 2144 (2018) 


§ 971.12(2) 

St v King 

120 Wis. 2d 285, 291 
(Ct. App. 1984) 


St ex rel Nickl v Beilfuss 
15 Wis. 2d 428 (1962) 


§ 971.12(3) 
Samia v US 
143 5, Ct. 2004 (2023) 
Bruton v US 

88 S. Ct. 1620 (1968) 


C. No p 


5. Severance 
BG 


A. Mandate 


rejudice to Def need be shown if charging 
ins offenses that should not be joined 


under statute 


document jo 


D. Severance not required if: 


1) Charges “so inextricably intertwined ... as to make 
proof of one crime impossible without proof of the 


other” 


2) Evidence would be admissible as “other acts” if there 
were separate trials 


E. Standard for review is erroneous exercise of 


discretion by Trial Ct 


F. If acquitted, Def who consented to severance cannot 


assert issue preclusion in second trial 


acts or 


1) Defs 


1) When 
stater 
crime 


p 


Richardson v Marsh 
107 S. Ct. 1702 (1987) 


Pohl v St 
96 Wis. 2d 290, 300-01 


(1980) 


Pohl v St 
96 Wis. 2d 290, 301 


(1980) 


Samia v US 

143 S. Ct. 2004 (2023) 
St v Mayhall 

195 Wis. 2d 53 

(Ct. App. 1995) 


Pohl v St 
96 Wis. 2d 290, 301 
(1980) 


St v Nieves 
2017 WI 69, J 2 
376 Wis. 2d 300 


St v Cartagena 
40 Wis. 2d 213 (1968) 


§ 971.126) 


Stv Nutley 
24 Wis. 2d 527, 543 
(1964) 

Pollack v St 

215 Wis. 200 (1934) 


Jung v St 
32 Wis. 2d 541, 546 
(1966) 


Zafiro v US 
113 5. Ct, 933 (1993) 


ns of statement 


a. Unless Ct orders deletion of portio 


that implicate Def 


Such deletions are permissible alternative to 
à 


mandatory severance 


estifying co-Def, Ct must 
truction that confession 


e Ifreguested by nont 
st co-Def who made it la 
| 


give limiting jury ins 
may be used only again 


Such practice furthers expeditious Ct 
administration 


b. If statement of co-Def is nontestimonial under 
Crawford v. Washington (e.g., statement to jail 
informant), then no mandatory severance under 


Bruton 


oes not apply to accomplice’s admission, 


2) Bruton rule d 


when 


St v Nutley 


24 Wis. 2d 527, 543 


(1964) 


St v Patricia M 
168 Wis. 2d 724 
(Ct. App. 1992), 


rev @ on other grounds, 
176 Wis. 2d 542 (1993) 


US v Echeles 
352 F2d 892 
(7th Cir 1965) 


St v Rundle 
166 Wis. 2d 715 
(Ct. App. 1992) 


St v Nutley 
24 Wis. 2d 527, 544 
(1964) 


DeLuna v US 
308 F2d 140 
(5th Cir 1962) 


St v DiMaggio 
49 Wis. 2d 565 (1971) 


d. Severance should be granted if serious risk that 


joint trial would compromise specific trial right of 
one of Defs or prevent jury from making reliable 
judgment about guilt or innocence 


Cts can use less drastic means, such as cautionary 
instruction, to cure prejudice 


2) When entire line of evidence relevant to liability of only 
one Def may be treated as evidence against all Defs by 
jury, merely because Defs tried jointly 


a. If severance not granted in an “entire line of 


evidence” case, cautionary instruction must be 
given. Trial Ct duty-bound to give such cautionary 
instruction regardless of whether Def requests one 
or not 


3) When Def unable to call a co-Def as witness for purpose 
of getting co-Defs prior statements, which tend to 


exculpate Def, because co-Def exercises right to remain 
silent 


4) When Def fails to move for severance, any claim of 
prejudicial joinder waived 


C. Severance during trial itself 


1) May be ordered during trial if course of events running 
to prejudice of some co-Defs 


2) Def must claim prejudice because of atmosphere of 
hostility generated by conduct of co-Defs Atty in Ct 


3) Co-Def Atty’s comment to jury regarding Def’s failure 


z JOM SISILNACGI 


eyen 


sanssı Að nr 


6. Trial Practice Option Pie ce obo a 
` uc 
| St v Avery A. Trial Judge may wish to conside. S ae severe \ 
jurie ` 
ANB EE Rog trial with totally separ ate Jur i 
(Ct, App. 1997) Def 


andle jury logistics 


i well as | 
2) Substantial time and expense savings Be \ 
reduction of witness inconvenience p ' 


1) District Ct Administrator toh 


COMPETENCY Ep SITIONS 


SUDIIITUTION! 
RECUGAL _ 


CR 19: SUPPRESSION—SEARCH AND SEIZURE 


Wis Const art 1, § 11 


St v Payano-Roman 
2006 WI 47 

290 Wis. 2d 380 searches 
St v Cameron 

2012 WI App 93, 4 23 

344 Wis. 2d 101 


l. Warrant Requirement ......ssssessrsseeretrtesttstasesststaseneosareneasrenenrane CR 19-1 
2. Procedure caccscccvvcvssrvivvvccneneeescvssecssssssssssssssssesssssssssossssscsssssseseess CR 19-4 
3. Use of Suppressed Evidence........ssississssisssssrsensssreannssussasassasesee CR 19-4 
4. Expectation of Privacy (Standing) ...ssssssssssssssssssssssssesssoseoassanns CR 19-5 
5. Challenges to Warrants..........ssssssssssessessesssssssassssundseooeereeoesses CR 19-11 
6. Warrant Execution [SSUeS........sssressesessssesedsoodossodosdeeocasrooedsses CR 19-13 
7. Searches Pursuant to Arrest Warrants .....s.ssssssscsessssssoooneeses CR 19-16 
8. Exceptions to Warrant Requirement .....sessssesseesesreresessseessress CR 19-17 
A. General Principlesaeh iite nia Nadh asresiereesiardiresdrarsiiranea CR 19-17 
B. Search Incident to Arrest aan Wea iasccscccessssccsceessecies CR 19-18 
G AGONSENE 6. Pe aA Ieai CR 19-20 
D. Plain View and Plain Feel (Touch) «iiaeeeaeo CR 19-23 
E. Emergency Aid/Hot Pursuit ..........:.:..ccccccsssseecccsessececeesessnseeaees CR 19-24 
Pe Automobiles (Traffic Stops) ii eee CR 19-25 
G. Inventory Searches: Automobiles and Arrestees ...........-------+- CR 19-30 
H. Community Caretaker Function 330s CR 19-31 
I. Temporary Detention/Stop and Frisk...................---:-essssseseees CR 19-32 
J. School Searches... ne eee CR 19-36 
K. Probation/Parole/Extended Supervision 
(persons on supervision) ........- mr CR 19-37 
L. Law Enforcement Search of Person on Supervision ............... CR 19-38 
M. Administrative Inspection. .....223gesssse- eee tetas CR 19-38 
N. Other Exceptions....i...eeeeeee ae ts enceenen eee CR 19-39 
1. Warrant Requirement 
US Const amend IV 


A. The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly 
describing the place to be searched, and the persons 
or things to be seized 


1) Applies only to governmental searches, not private 


St v Johnson 


2) M ; 
2013 WI App 140 ) May apply when foreign officials conduct searches 


352 Wis. 2d 98 targeting American citizens in foreign countries 


CR 19-1 


: (2024) 
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Coolidge v 

New Hampshire 

91 S. Ct. 2022 (1971) 
Katz v US 

88 S. Ct. 507 (1967) 


Stv Johnston 
184 Wis. 2d 794 (1994) 


Wong Sun v US 

83 S. Ct. 407 (1963) 
Mapp v Ohio 

81 S. Ct. 1684 (1961) 


St v Burch 
2021 WI 68, J] 16-17 
398 Wis. 2d 1 


Brewer v Williams 

97 S. Ct. 1232 (1977) 
St v Starke 

81 Wis. 2d 399 (1978) 


Alderman v US 
89 S. Ct. 961 (1969) 


St v Silverstein 
2017 WI App 64, 1 19 
378 Wis. 2d 42 


Utah v Strieff 
136 S. Ct. 2056 (2016) 
St v Artic 

2010 WI 83 

327 Wis. 2d 392 

St v Phillips 

218 Wis. 2d 180 (1998) 
St v Anderson 

165 Wis. 2d 441 (1991) 
St v Rogers 

2008 WI App 176 

315 Wis, 2d 60 


thout prior approval of Judge is 


3) Search conducted wi 
per se unreasonable 


4) Burden is on State to demonstrate warrantless search 
or seizure fell within exceptions 


; f 
5) Exclusionary rule generally requires suppression o 
evidence obtained through illegal police conduct 


rule is employed after weighing the 


a. Exclusionary 
deterred with the societal 


police misconduct to be 
cost of suppression 

b. Police conduct must be sufficiently deliberate that 
exclusion can meaningfully deter it 


B. Exceptions to suppression—Suppression not 
required if 


xs 


ed. Factors to 


b. Presence of intervening circumstances 


c. Purpose/flagrancy of the official misconduct 


St v Jackson vidence would have been discovered inevi 
2016 WI 56 Sith og 
369 Wis. 24 673 


SA Ab recat 4) Police reasonably rely on warrant issued by neutral 
S58 Wes. a3 i magistrate, but later find warrant to be invalid and 
St v Eason 

2001 WI 98 

245 Wis. 2d 206 

St v Johnson 

2013 WI App 140 

352 Wis. 2d 98 


a. Process used to obtain warrant included significant 
investigation, and 


b. Review by police officer trained and knowledgeable 
in requirements of probable cause and reasonable 
suspicion, or 


St v Scull 

2015 WI 22, 7 23 
361 Wis. 2d 288 
St v Dearborn 
2010 WI 84 

327 Wis. 2d 252 
St v Littlejohn 
2010 WI 85 

327 Wis. 2d 107 
St v Ward 

2000 WI 3 
231 Wis. 2d 723 


St v Guzy 

134 Wis. 2d 399 415 
(Ct. App. 1986), aff'd in 
part, rev'd in part 

139 Wis. 2d 663 (1987) 


St v Baudhuin 7) Police 
141 Wis, 2d 642 (1987) 3 


Hudson v Michigan 
126 S. Ct. 2159 (2006) 


Herring v US 
129 S. Ct, 695 (2009) 
St v Rogers 

2008 WI App 176 
315 Wis. 2d 60 
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110 S. Ct. 1640 (1990) í . robable cause to ar 
St v Felix home if police had p 
2012 WI 36 unlawful entry 


339 Wis. 2d 670 
2. Procedure 


h A. Motion to suppress must be made within 10 days 
after initial appearance in misdemeanor or within 


10 days after arraignment in felony 


1) In felony, motion must be made after information filed; 


§ 971.31(6)) 
not at prelim 


FILLE) 2) If motion not made before trial, deemed waived unless 
Def shows surprise at State’s possession of evidence 


St v Radder B. Hold an evidentiary hearing only if Defs motion 
DOO presents more than conclusory allegation and shows 


TJ 10-16, 
382 Wis. 2d 749 factual dispute 


C. Right to confrontation does not apply during 
suppression hearing 


374 Wis. 2d 220 


110 S. Ct. 648 (1990) “fe ; ae E ee Pigs a Re 
746. Ct. 354 (1954) 


St v Garcia 

2020 WI App 71 

394 Wis. 2d 743 

aff'd by equally divided ct 
2021 WI 76 

399 Wis. 2d 324 


St v Rush 
147 Wis. 2d 225 
(Ct. App. 1988) 


CR 19-4 
(2024) 
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Smith v Maryland 

99 S. Ct. 2577 (1979) 
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St v Fillyaw 

104 Wis. 2d 700 (1981) 
US v Payner 

100 S. Ct. 2439 (1980) 
Rakas v Illinois 

99 S. Ct. 421 (1978) 
Alderman v US 
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Katz v US 
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228 Wis. 2d 561 
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2009 WI App 99 
320 Wis. 2d 639 


Minnesota v Olson 

495 US 91 (1990) 
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119 Wis. 2d 414, 424 


(Ct. App. 1984) 


4. Expectation of Privacy (Standing) 


A. Ct must answer 2-part question 


1) Whether individual, by his/her conduct, has exhibited 
actual expectation of privacy 


2) Whether individual’s expectation of privacy is one that 
society is prepared to recognize as reasonable 


B. Def has burden of showing legitimate expectation of 
privacy 


BRAN ee 


C. Expectation must be that of Det Lot co pdi: co- 


A: rty y) 


conspirator, o drd pai 


D. Situatio i 


ee EonciTinns 


Byrd v US 
138 S. Ct. 1518 (2018) 


St v Dixon 
177 Wis. 2d 461 (1993) 


St v Harris 
206 Wis. 2d 243 (1996) 


St v West 
185 Wis. 2d 68 (1994) 


St v Bowers 
2023 WI App 4 
405 Wis. 2d 716 


US v Salvucci 
100 S. Ct. 2547 (1980) 


St v Wisumierski 
106 Wis. 2d 722 (1982) 


St v Knight 
2000 WI App 16 
232 Wis. 2d 305 


Katz v US 
88S. Ct. 507 (1967) 


Jones v US 
80 S. Ct. 725 (1960) 


St v Yakes 
226 Wis. 2d 425 
(Ct. App. 1999) 


California v Greenwood 
108 S. Ct. 1625 (1988) 


Katz v US 

88 S. Ct. 507 (1967) 
St v Guy 

172 Wis. 2d 86 (1992) 


US v Martinez-Fuerte 
96 S. Ct. 3074 (1976) 


including a rental car 


a borrowed vehicle, 
from the renter 


3) Driver of 
borrowed 


4) Automobile passengers challenging legality of stop 

5) Person living with probationer or parolee 

6) Private cloud storage account even if created using 
work email 


E. Factors to consider in determining expectation of 
privacy 
1) Possession of item or area searched 
a. Def may have possession, yet no legitimate 
expectation of privacy 


2) Person’s exercise of dominion and control over the 


property 
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Kyllo v US 

121 S. Ct. 2038 (2001) 
St v Loranger 

2002 WI App 5 

250 Wis. 2d 198 


US v Jones 


132 S. Ct. 945, 949 (2012) 


St v Pinder 
2018 WI 106 
384 Wis. 2d 416 


St v Sveum 
2010 WI 92 
328 Wis. 2d 369 


St v Brereton 
2013 WI 17 
345 Wis. 2d 568 


Riley v California 
134 S. Ct. 2473 (2014) 


Carpenter v US 
138 S. Ct. 2206 (2018) 


St v Bowers 
2023 WI App 4 
405 Wis. 2d 716 


California v Greenwood 
108 S. Ct. 1625 (1988) 
Hester v US 

4458. Ct. 445 (1924) 

US v Akin 

562 F2d 459 

(7th Cir 1977) 

Molina v St 

53 Wis, 2d 662 (1972) 


St v Stevens : 
123 Wis. 2d 303, 319 
(1985) f 
St v Yakes 

226 Wis, 2d 425 


(Ct. App. 1999) 


F. Electronic data and devices 


1) If device is used to explore details of a private home 
that would previously have been unknowable without a 
physical intrusion, 4th Amendment protections apply 


2) Attachment of a GPS device to a vehicle and its use to 
monitor vehicle movements is a search, and a warrant 


is required 


a. GPS tracking warrant is issued under Ct’s inherent 
authority and not per statute 


3) Order authorizing installation and monitoring of GPS 
tracking device on vehicle constitutes a valid warrant 


4) Warrantless seizure of vehicle to secure GPS warrant 
and install GPS device was based on probable cause, 
and GPS technology used did not exceed scope of 


warrant | 


5) Warrant 


based 


ultimate fact or conclusion, 


b. Abandonment is 
f act and intent 


Friedman v US 
347 F2d 697, 704 on combination 0 


(8th Cir 1965) 


2) Public view 


Katz v US Not subject to 4th Amendme 
88 S. Ct. 507 (1967) knowingly exposed to public, 


Lewis » US 

87 S. Ct, 424 (1966) office 
St v Davidson 

44 Wis. 2a 177 (1969) 


nt protection if 


a. 
even in own home or 


3) Curtilage 


Hester v US a. 4th Amendment protection exten 


44 S. Ct. 445 (1924) curtilage 


Ball v St 
57 Wis. 2d 653 (1973) 


ds to house and its 


mee "7 j j j four factors: 
2022 WI 77, § 20 b. Curtilage is determined by fou 

404 Wis. 2d 623 
e Proximity of area claimed to be curtilage to the 


home, 
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St v Davis 
2011 WI App 74 
333 Wis. 2d 490 


Collins v Virginia 
138 S. Ct. 1663 (2018) 


St v Wilson 

2022 WI 77, J1 21-34 
404 Wis, 2d 623 
Florida v Jardines j 
133 S.Ct. 1409 (2013) 4 
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St v Dumsirey 
2016 WI 3 
366 Wis. 2d 64 
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133 S. Ct. 1409 (20138) 


Hester v US 
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California v Ciraolo 
106 S. Ct. 1809, 1817 
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143 Wis. 2d 624 
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106 S. Ct. 1819, 1824 
(1986) 

Florida v Riley 

109 S. Ct. 693 (1989) 


St v Garcia 
195 Wis. 2d 68 
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Bell v Wolfish 
99 S. Ct. 1861 (1979) 


US v Tierney 
448 F2d 37 
(9th Cir 1971) 


St v Weide 


155 Wis. 2d ell ae) 


Stv Brlan 


191 Wis. 2d 406 a99) 


f. Warrantless pursuit of OWI suspect into parking 
garage of apartment complex did not violate 4th 
Amendment, because parking garage was not 


curtilage 


Warrant required for canine sniff of curtilage, 
including front porch 


4) Open fields 


a. 4th Amendment protection extends to house and its 
curtilage, but not to open fields 


b. State must prove open fields exception and Def 
must prove expectation of privacy of item located in 


curtilage open to public 


c. Area open to view from above, even if a “focused 
observation,” retains no petatan, "i pao from 


aerial urveillan ce even. 


St v Starke 
81 Wis. 2d 399 (1978) 


Griffin v Wisconsin 
107 S. Ct. 3164 (1987) 
St v Jones 

2008 WI App 154 
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St v Amos 
153 Wis. 2d 257 


(Ct. App. 1989) 


St v Weber 
163 Wis. 2d 116 a991) 


St v Roberts 
196 Wis. 2d 445 
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Minnesota v Carter 
119 S. Ct. 469 (1998) 
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2002 WI App 158 
256 Wis. 2d 314 
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2001 WI App 126 
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St v Orta 
2003 WI App 93 
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176 Wis. 2d 639 (1993) 


St v Baric 
2018 WI App 63 
384 Wis. 2d 359 


Coolidge v 
New Hampshire 
918. Ct, 2022 (1971) 
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80 Wis. 2d 426 (1977) 


Walter v US 
100 S. Ct. 2395 (1980) 


St v Rogers 
148 Wis. 2d 243 
(Ct. App. 1988) 


CR 19-10 
(2024) 


f. Public records 
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g. Rooms or residences occupied by individuals 
or extended supervision. 


probation, parole, 


h. Homes occupied by escapees 
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j. Vehicle abandoned by Def fleeing scene of arrest 
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Franks v Delaware 
98 S. Ct. 2674 (1978) 


St v Marshall 
92 Wis. 2d 101 (1979) 
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2005 WI App 236 
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St v Noll 
116 Wis. 2d 443 (1984) 


St v Eason 
2001 WI 98 

245 Wis. 2d 206 
St v Scull 
2014 WI App 17 
352 Wis. 2d 733 
aff'd, 2015 WI 22 
361 Wis. 2d 288 


5. Challenges to Warrants 


A. Challenge to truthfulness of affidavits in support of 
issuance of warrants 


1) Under limited circumstances, Def may attack 
truthfulness of warrant affidavit 


a. Def makes a substantial preliminary showing that 
affidavit contains false statements that were 
knowingly, intentionally, or recklessly made, and 


b. Def shows that magistrate could not have found 
probable cause, but for the false or untrue 
information 


2) Ifboth criteria are met, Def then entitled to evidentiary 
hearing at which Def must prove Defs allegations by 
preponderance of evidence before suppression is 


required 


3) Hearing required only when affiant, not witness or 
informant, makes allegedly false statements 


4) Mere desire to cross-examine doe: 
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187 Wis. 2d 409 
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Illinois v Gates 

103 S. Ct. 2317 (1983) 
St v Romero 
2009 WI 32 

317 Wis. 2d 12 

Stv Ward 

2000 WI 3 

231 Wis. 2d 723 

Stv DeSmidt 

155 Wis. 2d 119 (1990) 


St v Ritchie 
2000 WI App 136 
237 Wis. 2d 664 
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2008 WI App 166 
314 Wis. 2d 661 
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2007 WI App 146 


CR 19-12 


d affidavit is 
nt to it must be y 


ued pursuant to unsigne 
ized pursua 


3) Warrant iss 
d evidence se1 


defective, an 

suppresse 

ments or magic words for oath; purpose 

tion is to impress upon swearing $ 
bligation to tell truth Ñ 


4) No rigid require 
riate sense of o 


of oath or affirma 
individual approp 
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1) Fruits of searc 
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2) Def must demonstrate bias of issuing ma 
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2008 WI App 161 
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2010 WI 8 
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St v Simmons 
220 Wis. 2a 775 
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2011 WI App 124, 118 
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St v Meier 
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St v Edwards 
98 Wis. 2d 367 (1980) 
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2023 WI App 61 
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St v Pinder 
2018 WI 106 
384 Wis, 2d 416 


Illinois v McArthur 
1218, Ct, 946 (2001) 


5) Officer may answer calls on a cell phone seized incident | 


to arrest, and information learned during calls may be 
used to secure warrant 


information if causal connection between 


2 
E. Warrant may be based on illegally obtained 


information and warrant so attenuated as to 
dissipate taint 


6. Warrant Execution Issues 


A. General rules on execution of warrant 


1) 


2) 


3) 


4) 


5) 


6) 


“One warrant, one search,” but exception permitted for 
subsequent entry and search when (a) 2nd entry is a 
continuation of the 1st search and (b) decision to enter 
again is reasonable under the circumstances 


A search warrant not executed within 5 days after 
issuance is void and is grounds for suppression 


Failure to return warrant within 48 hours after 
execution is not grounds for suppression 
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St v Suits 
73 Wis. 2d 352 (1976) 


Wilson v Arkansas 
115 S. Ct. 1914 (1995) 
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161 Wis. 2d 750 
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Richards v Wisconsin 
117 S. Ct. 1416 (1997) 
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215 Wis. 2d 155 

(Ct. App. 1997) 

St v Stevens 

213 Wis. 2d 324 

(Ct. App. 1997) 
summarily aff'd and 
remanded 

217 Wis. 2d 369 (1998) 


St v DeSmidi 
151 Wis. 2d 324 


(Ct. App. 1989) 
revid on other grounds 
155 Wis. 2d 119 (1990) 


St v Stevens 
181 Wis. 2d 410 (1994) 
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214 Wis. 2d 328 


(Ct. App. 1997) 
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Ybarra v Illinois 
100 S. Ct. 338 (1979) 


§ 968.16 
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133 S. Ct. 1031 (2013) 


Michigan v Summers 


101 S. Ct. 2587 (1981) 


Stv Guy 
172 Wis. 2d 86 (1992) 
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2002 WI App 17 
250 Wis, 2d 296 


St v Hayes 
196 Wis. 2d 753 
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7) Necessary force may be used to g 
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police must knock, 


8) Absent exigent circumstances, 
announce presence and purpose, and allow those 


within to voluntarily open door 


tted if police have reasonable 
and articulable facts that 


9) “No-knock” entry permi 
will endanger their safety or 


suspicion based on specific 
announcing their presence 
permit destruction of evidence 


10) Overbroad warrant may not be saved by exercise of 
discretion in execution 
11) Execution of search warrant may be effectuated by ruse 


12) Warrant for search of premises may permit search of 
ed i. 


eq- 


3) Officers may search visitor's belongings, if they are 


St v Andrews 

201 Wis. 2d 383 (1996) plausible repositories of objects of search and are 
neither worn by nor in physical possession of visitor at 
time of search 

St v Ehnert C. Evidence underlying warrant must not be stale 


160 Wis. 2d 464 
(Ct. App. 1991) 
D. “No-knock” warrant may be issued if specific 


Richards v Wisconsin 
1178. y 

X AN e evidence of danger presented 

161 Wis. 2d 750 

(Ct. App. 1991) 

1) Search is reasonable under 4th Amendment even if 
police dispense with rule of announcement and execute 
no-knock entry when 
a. Police have reasonable belief that announcement of 

police presence would endanger safety of police or 
others, or 

St v Berry 

174 Wis. 2d 28 

(Ct. App. 1993) 

Richards v Wisconsin 


117 S. Ct. 1416 (1997) 


St v Stevens 

217 Wis. 2d 369 (1998) 
aff g 213 Wis. 2d 324 
(Ct. App. 1997) 


St v Meyer 
216 Wis. 2d 729 (1998) 


St v Henderson 
2001 WI 97 

245 Wis. 2d 345 
St v Whiting 
2003 WI App 101 
- 264 Wis, 2d 722 


St v LaCount 
2008 WI 59 
310 Wis, 2d 85 


LeClair v Hart 
800 F2d 692 
(7th Cir 1986) 


Payton v New York 
100 S. Ct. 1371, 1388 
(1980) 

Sit v Bianco 
2000 WI App 119 
237 Wis. 2d 395 


Steagald v US 
101 S. Ct. 1642 (1981) 


St v Kiper 
193 Wis. 2d 69 (1995) 


St v Delap 
2018 WI 64 
382 Wis. 2d 92 


St v Lee 
97 Wis. 2d 679 
(Ct. App. 1980) 


St v Kiper 
193 Wis, 2d 69 (1995) 
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2) Evidence, with fact aan 


provides connection between e 
activity, and 


r before search, 
s known to office EA 


3) Evidence discovered within area properly designated in 


warrant, and 


4) Evidence discovered while officer searching for objects 
particularized in warrant 


F. Dictating contents of documents outside scope of 
warrant into tape recorder is a seizure 


7. Searches Pursuant to Arrest Warrants 


A. Execution of arrest warrants at residences of third 
parties (when search warrant is/is not required) 


1) Police may enter dwelling to serve warrant only when 
there is reason to believe suspect resides there and is 


present within 


Arkansas v Sanders 
99 S. Ct. 2586 (1979) 


US v Jeffers 

72 S. Ct. 98 (1951) 

St v Johnston 

184 Wis. 2d 794 (1994) 


St v Verhagen 
86 Wis. 2d 262, 265 
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46 S. Ct. 4 (1925) 


Laasch v St 
84 Wis. 2d 587, 594 
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St v Monahan 
76 Wis. 2d 387 (1977) 


Mincey v Arizona 

98 S. Ct. 2408 (1978) 
Coolidge v 

New Hampshire 
91S. Ct. 2022 (1971) 


Kentucky v King 
131 S. Ct. 1849, 1858 


(2011) 


St v Smith 

131 Wis, 2d 220, 228 
(1986) 

St v Bourgeois 

2022 WI App 18, 

<19 17-19, 28 

401 Wis. 2d 489 
pet for rev denied 


8. Exceptions to Warrant Requirement 


A. General Principles 


1) Burden on government to justify appropriate exception 
to warrant requirement 


a. Test of reasonableness under 4th Amendment 
requires balance of need for search against invasion 


of personal rights search entails 


b. J udge should consider scope of intrusion, manner in 
which conducted, justification, and place where 


conducted 


2) Mere belief that article sought concealed in residence 
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327 Wis. 2d 302 
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2016 WI 96 
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125 S. Ct. 834 (2005) 
St v Arias 
2008 WI 84 

311 Wis. 2d 358 


§ 968.11 
Chimel v California 
8958. Ct. 2034 (1969) 


St v Sanders 
2008 WI 85 
311 Wis. 2d 257 
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404 Wis. 2d 75 
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St v Goebel 
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b. Threat to safety of suspect or others | 


Risk that evidence would be destroyed, and 


d. Likelihood that suspect would flee 


7) Exigent circumstances for a warrantless blood dram. 
can arise because of chaotic circumstances associate 
with major traffic crashes (See TR 1, Sec. 12.B.10)) 


8) A “drug dog” sniff does not constitute a search 
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Washington v Chrisman 


7) When police accompany arrested person to room to 
102 S. Ct. 812 (1982) 


retrieve identification, they may seize contraband in 
plain view 
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citation is violation of 4th Amendment 
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substances or proof of ingestion 
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13) Warrant required to search information stored on a cell 
phone seized incident to arrest 


C. Consent 


1) When consent obtained, neither warrant nor probable 


cause required 
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Georgia v Randolph 
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2) Suspect makes voluntary, in 
Atty 


3) One-on-one show-up 


OE fm OE seis 


4) Photographic identification 


“comes 


971.312), (5) 


Stv Cole 
50 Wis. 2d 449, 460 


(1971) 


908.01(4)(a)3. 2) a 
91101(4)(@) 4 


901.04(4) 3) . 
Harris v New York H 
91 SCt 643 (1971) 8 
Simmons v US 
88 SCt 967 (1968) 


St v Marshall B. Suppression applies only to intentional police 
A we 2d 101, 117-18 procedures, not to inadvertent procedures 

US v Thevis 
665 F2d 616 
(5th Cir 1982) 


Watkins v Sowders 


C. Def not automatically entitled to an evidentiary | 
arcana) hearing whenever ID admissibility is challenged : 
Saabs 1) Def must show a reasonable possibility that hearing A 
is. 2d 520 i ; : “ 
(Ct. NEJ 1996) will establish a factual basis for Def to prevail 3 
2) But Def is not entitled to hearing simply to search or as 5 
a discovery tool a 
D. Lineups and photographic identification E 
St v Roberson ™ 
2006 WI 80, { 34, Te 
292 Wis. 2d 280 ae entifical : 
St v Nawrocki ae a 
2008 WI App 23 
308 Wis. 2d 227 


St v Armstrong 

110 Wis. 2d 555, 577 
(1983) 

Powell v St 
86 Wis. 2d 51, 65 (1978) 


of procedure/photos that unduly 


e Aspects 
emphasize Def 
Sve’ b. If Def fails to show suggestiveness, State need not 
a a show reliability 
Fells v St 
65 Wis. 2d 525 (1974) 
St v Mosley 3) Ifidentification was unnecessarily suggestive, burden 
Aa ee shifts to State to show by clear and convincing evidence 
a that out-of-Ct identification was reliable 
Arpt get a. Reliability determined by totality of circumstances 
98 SCt 875 (1972) ‘aut 
Powell v St S 
| 86 Wis. 2d 51, 64-65 
| (1978) 
| Neil v Biggers -abilit 
93 SCt 375 (1972) b. Factors bearing on reliability 
Powell v St 
86 Wis. 2d 51, 65 (1978) 
ortunity of victim to view suspect at time of 
St v McMorris 
213 Wis. 2d 156 (1997) 
CR 20-6 


(2022) 


US v Wade q * 
. Factors bearing on independe 
87 SCt 1926 (1967) a 8 pendent source of 


Holmes v St identification 


59 Wis. 2d 488, 498-99 
(1973) 


e Witness’s opportunity to observe criminal act 
and degree of attention 


e Discrepancy between pre-lineup description and 
Defs actual appearance 

e Any identification of Def by photo before lineup 

e Failure to identify Def on prior occasion 


e Level of certainty as to identification 


e Lapse of time between identification and crime 


175 Wis. 2d 116 


St v Ledger 5) Voice lineu 
(Ct. App. 1993) ; 


ure employed x 


Stovall v Denno 
87 SCt 1967 (1967) 


Johnson v St 
47 Wis. 2d 18, 18-19 
(1970) 


St v Hibl 
2006 WI 52 
290 Wis. 2d 595 


St v Stinson 
134 Wis. 2d 224 
(Ct. App. 1986) 


St v Ledger 
175 Wis. 2d 116 
(Ct. App. 1993) 


US v Telfaire, 
469 F2d 552, 558 
(C Cir 1972) 


y time constraints Or 


D. May be necessitated b 
emergency 


1) Should only be used within 24 hours after crime when 
lineup not otherwise available 


2) Policy factors supporting one-on-one show-up 


a. Added reliability because of nearness in time 


b. Allows expeditious release of innocent suspect 


E. Not inherently suggestive and inadmissible when 
identification is spontaneous Or accidental. Ct must 
serve as gatekeeper and employ § 904.03 analysis 


5. Other Identification 
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1. Suppression Motion Procedure ; l 
§$971.31(3), (4) A. Def may challenge both voluntariness and 
Ta Sag pera compliance with 6th Amendment and with 
St v Jerrell CJ Miranda and Jerrelt by pre 1 motion or 
(In Int of Jerrell CJ) objection at ty 
2005 WI 105 | 
283 Wis. 2d 145 | 
Roney v St 
44 Wis. 2d 522, 535 
(1969) 
Bradley v St 
36 Wis. 2d 345 (1967) 
St v Monje 
109 Wis. 2d 138, 149-50 
(1982) 
§ 971.23(1) 
St ex rel Goodchild 
v Burkefe 


27 Wis. 2d 244, 264 


ee 


CR 21-2 
(2023) 


St v Monje 
109 Wis. 2d 138, 149-50 


(1982) 


§ 938.31(8) 
St v Jerrell CJ 

(in Int of Jerrell OJ) 
2005 WI 105 

283 Wis. 2d 145 


St v Echols 
175 Wis. 2d 653 (1993) 


Wold v St 
57 Wis. 2d 344 (1973) 


§ 971.31(3) 
Pinczkowski v St 
51 Wis. 2d 249, 255 
(1971) 


McKinley v St 
37 Wis. 2d 26 (1967) 


St v Miller 
35 Wis. 2d 454 (1967) 


Roney v St 
44 Wis. 2d 522, 533 


(1969) 


Lee v Illinois 
106 SCt 2056 (1986) 


St v Zamzow 
2017 WI 29, 1 24 
374 Wis, 2d 220 


Colorado v Connelly 
107 SCt 515 (1986) 


h Wena n 

4) Defs right to challenge confessions Or admissions y 
be waived, unless 

oodchild/ Jerrell hearing 


Def requests Miranda/G 

(even at trial), and 

ons to certain statements 
if Judge fails to conduct 


However, reversible error 
Goodchild hearing before Defs statement 


introduced 


b. Def gives specific objecti 


uppress statements made 


5) Juv Def may seek to 8 ‘ 
tape recording 


without at least audio 


B. Hearing 


1) Procedure 
a. Both voluntariness and Miranda issues may be 
heard at same hearing, but separate findings of 

fact and conclusions of law should be made on 


record for each issue 
b. Hearing must be held outside presence of jury 


Bi 


St v Santiago a. Show compliance with Miranda, including issues 
206 Wis. 2d 3 (1996) of custody, interrogation, and Def’s understanding 


St v Jones A i 
192 Wis. 2d 78 (1995) and waiver of rights 


St v Agnello b. Demonstrate voluntariness—lack of police 
226 Wis. 2d 164 (1999) coercion 
US ae e Standard of preponderance of evidence also 
34 i i i 
ERR applies to state’s burden of proving a witness’s 


statement was voluntary 


St v Jiles NOTE: Unsworn police reports alone are generally 
KEN S ass not sufficient to meet burden. 


C. Use of statements at trial 


Harris v New York 1) Statements taken in violation of Miranda and 


91 ; : p 
St EON Edwards are suppressed from State’s case-in-chief 
228 Wis. 2d 408 

(Ct. App. 1999) 


St v Garcia 
2020 WI App 71 
394 Wis. 2d 743 
 afatyeqally 
divided ct 


2021 WI 76 
399 Wis. 2d 324 


Upchurch v St 
64 Wis. 2d 553 (1974) 


Kuichera v St 
69 Wis. 2d 534, 546 
(1975) 


St v Jensen 
147 Wis. 2d 240 (1988) 


St v Schultz 
152 Wis. 2d 408 (1989) 


St v Lindh 
161 Wis. 2d 324 (1991) 


j j isti lygraph, 
terview, distinct from po 
Oe rea ateit n-chief. For further 


St v Johnson 

193 Wis. 2d 382 ; : ‘ 
may be admitted in case-1 

aie discussion, see CR 28, Polygraph, Sec. 3.A. 

Suna 8) Admission at trial of atatements made in violation of 

ST Sk laa Miranda is subject to harmless-error analysis 


392 Wis. 2d 505 
2. Voluntariness Standards Generally 


A. Background 


Brown v Mississippi 1) Constitutional considerations 
56 SCt 461 (1936) 


a. 5th and 14th Amendment due process 


b. 5th Amendment protection against self- 


incrimination, and 
Gth Amendment right to counsel 


Texas v Cobb 
121 SCt 1335 (2001) e Attaches only to charged offenses 


Amendment is governmental ‘ 


oncern of 5th 
ae ee private party does not 


Colorado v Connelly 
107 SCt 515 (1986) 2) Sole S 


CI 1 V] D 


St v Agnello 

226 Wis. 2d 164 (1999) 
Lang v St 

178 Wis. 114 (1922) 


Lynuman v Illinois 
83 SCt 917 (1963) 
St v Ward a ; 
2009 WI 60 4 re ıng ¢ 
318 Wis. 2d 301 ; product of 
St v Hunt 3 

53 Wis. 2d 734, 740 
(1972) 


St v Lemoine 
2013 WI 5 

345 Wis. 2d 171 
St v Hoppe 
2003 WI 43 

261 Wis. 2d 294 
St v Clappes 
136 Wis. 2d 222 (1: 


Soe v St 3) Line between coercion and voluntariness hard to 
Abe RED A) draw, so use sense of fairness and justice to find “in 
totality of circumstances” 


= v Hoyt 4) When police have substantial evidence of Defs guilt 
Wis. 2d 310 (1963) when interrogation begins, resolve ambiguities in 
favor of suppression 


ma v Fulminante 5) Primary concern is coercive government activity. 
TAN vO PE Finding of involuntariness requires evidence of 

107 S vag 518 (1986) improper police practice deliberately used to obtain 
St v Clappes confession 

136 Wis. 2d 222, 241 

(1987) 


6) Focus on any impairment of Defs mental freedom 


hited 284 (1960) a. Attempt should be made to recreate Defs 
psychological response to circumstances and apply 
to legal standards 


St v Wedgeworth b. That Def spoke imprudently or out of remorse and 


100 Wis. 2d 5 f Bee 
(4981) amas later regrets making statement does not vitiate 


Crummel v St otherwise voluntary statement 
46 Wis. 2d 348 (1970) 


Blaszke v St c. 
69 Wis. 2d 81, 89-91 
(1975) 


St v Albrecht d. 
184 Wis. 2d 287 

(Ct. App. 1994) 

St v Drogsvold 

104 Wis. 2d 247, 274 


(Ct. App. 1981) 


sanssi AY Nnr 


it 


Rawlings v Kentucky 
100 SCt 2556 (1980) 
Reck v Pate 

81 SCt 1541 (1961) 
Wagner v St 

89 Wis. 2d 70 (1979) 


St v Herrington 
41 Wis, 2d 757 (1969) 
Phillips v St 

29 Wis. 2d 521 (1966) 
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St v Hunt 

53 Wis. 2d 734, 745 
(1972) 

Phillips v St 

29 Wis. 2d 521, 535 
(1966) 

St v Whitman 

160 Wis. 2d 260 
(Ct. App. 1991) 


Arizona v Fulminante 
111 SCt 1246, 1253 
(1991) 


St v Deets 
187 Wis. 2d 630 


(Ct. App. 1994) 


Si v Brockdorf 
2006 WI 76 
291 Wis. 2d 635 


St v Clappes 

136 Wis. 2d 222, 239 
(1987) 

Phillips v St 

29 Wis. 2d 521, 530 
(1966) 


Bradley v St 
36 Wis. 2d 345 (1967) 


Woods v Clusen 
794 F2d 293 
(7th Cir 1986) 


Culombe v Connecticut 
81 SCt 1860 (1961) 

St v La Fernier 

37 Wis. 2d 365 (1967) 


St v Hockings 
86 Wis. 2d 709 (1979) 
St v Verhasselt 

83 Wis. 2d 647 (1978) 


Hill v St 
91 Wis. 2d 315 
(Ct. App. 1978) 


B. Allowing Def outside communication 


C. Threats to Def 


1) But mere expression of skepticism is not coercive 


2) Statements given under threat of discharge from 
public employment may be deemed compelled 


D. Relays of investigators 


Turner v Si 


76 Wis. 2d 1 (1977) 


Pontow v St 


58 Wis. 2d 135, 139 


(1973) 

St v Nicholson 
187 Wis. 2d 688 
(Ct. App. 1994) 
St v Deets 

187 Wis. 2d 630 
(Ct. App. 1994) 
S? v Edwardsen 
135 Wis. 2d 208 
(Ct. App. 1986) 


St v Reynolds 
2010 WI App 56 
324 Wis. 2d 385 


Fay v Noia 
83 SCt 822 (1963) 


St v Schlise 
86 Wis. 2d 26 (1978) 


Brewer v Williams 
97 SCt 1232 (1977) 


Turner v St 
76 Wis. 2d 1 (1977) 


St v Triggs 
2003 WI App 91 
264 Wis. 2d 861 
St v Albrecht 
184 Wis. 2d 287 
(Ct. App. 1994) 


St v Reynolds 
2010 WI App 56, 4 50 
324 Wis. 2d 385 


St v Vice 
2021 WI 63 
397 Wis. 2d 682 


I. Promise of leniency 


1) Admissible if result of confession bargain 
2) Inadmissible if result of plea bargain (§ 904.10) 
3) Inadmissible if police promise leniency, but police can 


explain that cooperation will benefit Def 


J. Length of interrogation 


K. General conditions under which interrogation 
took place 


L. Prior coerced confessions 


M. Police stratagems 


N. Confronting Def with evidence against him or her 


O. Deceit or misrepresentation 


P. Appeals to suspect’s conscience 


Q. Referring to and confronting Def with polygraph 
test results during interrogation 


CR 21-7 
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Phillips v St 
29 Wis. 2d 521 (1966) 
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59 Wis. 2d 66, 81 (1973) 


Renner v St 
39 Wis. 2d 631, 686 


(1968) 

St v Williams 
220 Wis. 2d 458 
(Ct. App. 1998) 


St v Clappes 
136 Wis. 2d 222 (1987) 


St v Hunt 
53 Wis. 2d 734 (1972) 


St v Bergenthal 
47 Wis. 2d 668, 679 
(1970) 


St v Shaffer 
96 Wis. 2d 531 


(Ct. App. 1980) 


St v Hoppe 
2003 WI 43 
261 Wis. 2d 294 


St v Moore 

2015 WI 54 

363 Wis. 2d 376 

St v Verhasselt 

83 Wis. 2d 647 (1978) 
St v Cumber 

130 Wis. 2d 327 

(Ct. App. 1986) 


St v Moore 
2015 WI 54, 4 57-61 
363 Wis. 2d 376 


Personal 
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4. Involuntary Confessions—Suspect § 
Characteristics f, a 
A. Need for water and nourishment ii 
AL. 
B. Physical and emotional condition | 
A i 
| 
1) Mere existence of physical pain or intoxication | 
insufficient to render statement involuntary | 
2) Deprivation of sleep 
3) Drunkenness 


of 


Lynumn v Illinois 
83 SCt 917 (1963) 
St v Hoppe 

2003 WI 43, J 39 
261 Wis. 2d 294 


St v Owens 
148 Wis. 2d 922 (1989) 


St v Hockings 
86 Wis. 2d 709 (1979) 


St v Samuel 
2002 WI 34 
252 Wis. 2d 26 


Miranda v Arizona 

86 SCt 1602 (1966) 

St v Mitchell 

167 Wis. 2d 672 (1992) 


D. Previous experience with police 


E. Def’s subjective belief in promises made not 
dispositive 


F. Whether Def received Miranda warnings 


5 

5. Involuntary Statements of Witnesses, Not : 
Suspects | 
j 

= 

A. Def may seek to suppress allegedly involuntary E 


statement of witness to police. Involuntariness of 
witness statement requires: i 


1) Egregious police conduct, 


as oN 


EG 


A 
under 


S 
S 

3 

Q 
Q 

[>o] 
pa 
Ma 

fined une 


A. Warnings necess: 
inherent pres 


Jones v St 

69 Wis. 2d 337, 343-44 
(1975) 

St v Backstrom 

2006 WI App 114 

293 Wis. 2d 809 


California v Prysock 
101 SCt 2806 (1981) 
St v Fillyaw 

104 Wis. 2d 700 (1981) 


St v Santiago 
206 Wis. 2d 3 (1996) 


St v Hindsley 
2000 WI App 130 
237 Wis. 2d 358 


Florida v Powell 
130 SCt 1195 (2010) 


St v Mitchell 

167 Wis. 2d 672 (1992) 
McClellan v St 

53 Wis. 2d 724, 730 
(1972) 


Miranda v Arizona 
86 SCt 1602 (1966) 


St v Santiago 
206 Wis. 2d 3 (1996) 


St v Jones 

192 Wis. 2d 78 (1995) 
St v Retholec 

2021 WI App 45, 4 19 
398 Wis, 2d 729 


Schultz v St 
82 Wis. 2d 737, 748 
(1978) 


CR 21-10 
(2023) 


C. Sufficiency of Miranda Warnings 


1) Substance, not form controls 


2) Warnings need not follow ritualistic formula repeated 


without variation 


3) Special consideration and attention should be given to 


non-English-speaking or deaf Def, including 
preserving Miranda warning in foreign 
possible need for multiple interpreters to meet 


particular needs of Def 


4) Standard warnings are adequate even though they do 
not explicitly state that suspect has the right to have 


counsel present during questioning 


Atty will be app 


5) Can tell indigent Def that 


language and 


ointed once 
old no need. 


Berghuis v Thompkins 
130 SCt 2250 (2010) 


Miranda v Arizona 
86 SCt 1602, 1628 
(1966) 


N Carolina v Butler 
99 SCt 1755 (1979) 

Jordan v St 

93 Wis. 2d 449, 465 
(1980) 

Woods v Clusen 

794 F2d 293 

(7th Cir 1986) 


St v Reiholec 
2021 WI App 45,931 
398 Wis. 2d 729 


Miranda v Arizona 
86 SCt 1602, 1629 
(1966) . 


St v Schilling 
86 Wis. 2d 69, 86 (1978) 


St v Beaver 
181 Wis. 2d 959 
(Ct. App. 1994) 


Stansbury v California 
114 SCt 1526 (1994) 
Miranda v Arizona 

86 SCt 1602 (1966) 

St v Bartelt 

2018 WI 16, 1 31 

379 Wis. 2d 588 

St v Hassel 

2005 WI App 80 

280 Wis. 2d 637 


Berkemer v McCarty 
104 SCt 3138 (1984) 
St v Uhlenberg 
2013 WI App 59 
348 Wis, 2d 44 


St v Koput 
142 Wis. 2d 370 (1988) 
St v Mosher 

221 Wis. 2d 203 


(Ct. App. 1998) 


3) Waiver may be express or implied 


ah Miranda Rights Inapplicable—Suspe s 


a. No implied waiver simply from silence after 
warnings given or fact that confession eventually 
obtained 


b. Silence, understanding of rights, and conduct 
consistent with waiver may support finding of 
intelligent and understanding waiver of rights by 


Def 


4) Evidence that State misled Def as to rights will 
invalidate waiver 


5) Evidence that Def was threatened, tricked, or cajoled 
will invalidate waiver 


6) Defs misapprehension of the law does not vitiate 
otherwise-valid waiver 


7) Intoxication of Def does not per se vitiate 
otherwise-valid waiver a 


plies after person taken into custody or 
rived of freedom of action in s 
(of degree associated wid) 


re LL | 


ective belief that a probation hold 


DI Say 2) Suspect’s non-obj AET AAA, 


2016 WI App 53, J 42 ; d after que 
370 Wis. 2d 702 will be place 
s in custody 


C. Circumstances suggesting suspect i 


St v Gruen 1) Suspect is not free to leave 
218 Wis. 2d 581, 594 


(Ct. App. 1998) 


St v Quigley 
2016 WI App 58, 7 38 
370 Wis. 2d 702 


2) Suspect is questioned about suspected crimes 


eg IS a. That suspect is focus of investigation and is 
ES Sioa confronted with incriminating evidence 18 not 

LH t . . . | 
2018 WI 16, § 44 dispositive | 
379 Wis. 2d 588 | 
ar b. Confessing to the crime does not necessarily 
ke = ibs transform a noncustodial interrogation into a 

custodial interrogation 


Soane c. Occupant detained on premises during execution 
EEA seas my of search warrant may or may not be in custody 
St v Goetz 5 2 

2001 WI App 294, 
19 12-17, 

249 Wis. 2d 380 


St v Quigley 3) Su 
2016 WI App 53, 139 3 
370 Wis. 2d 702 


St v Morgan 
2002 WI App 124, 1f 12, 
18, 254 Wis. 2d 602 


St v Morgan 5) C 
2002 WI App 124, 11 12, 4 
17, 254 Wis. 2d 602 


St v Quigley 
2016 WI App 53, 4 39 
370 Wis. 2d 702 


St v Halverson 
2021 WI 7, 1 30 
395 Wis. 2d 385 


St v Dobbs 
2020 WI 64, 7 63 
392 Wis. 2d 505 
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D. Circumstances suggesting suspect is not in custody 


Berkemer v McCarty 1) General on-the-scene questioning, or during Terry 
104 SCt 3138, 3150 stop or traffic stop, or questioning to determine need 
(1984) 
St v Martin for assistance 
2012 WI 96 
343 Wis. 2d 278 
St v Gruen 
218 Wis. 2d 581 
(Ct. App. 1998) 
Village of Menomonee 
Falls v Kunz 
126 Wis. 2d 143, 149-51 
(Ct. App. 1985) 


St v Quigley 2) Police tell suspect he or she is not under arrest or is 
li bal free to leave; this factor is “one of the most important” 
370 Wis. 2d 702 


St v Quigley 3) Suspect understands he or she is not under arrest; 


2016 WI App 53, § 41 : ari Pee 
370 Wis. 2d 702 this factor is “highly signifi 


Oregon v Mathiason 4) Suspect comes to police station voluntarily EREE 
97 SCt 711, 713-14 i a 

(1977) 

St v Bartelt 

2018 WI 16, 38, 
379 Wis. 2d 588 


St v Quigley 5) Suspect as 
2016 WI App 53, 1 39 : 
370 Wis. 2d 702 ; 


St v Quigley 6) Suspect 
2016 WI App 53, 1 39 : 
370 Wis. 2d 702 


ta 
a 


St v Quigley 7) Interview 
2016 WI App 53, 1 39 4 
370 Wis. 2d 702 j 


Stv Farias-Mendoza a. Susp i 
2006 WI App 134 1 23 roomie 
294 Wis. 2d 726 locked 


St v Quigley 8) Tone of qi 
2016 WI App 53, 1 38 
370 Wis, 2d 702 ad 


St v Quigley 9). Qual 
2016 WI App 53, 1 38 2 
370 Wis. 2d 702 r 


Oregon v Mathiason 
97 SCt 711, 714 (1977) 


St v Barteli 
2018 WI 16, 1 38 
379 Wis. 2d 588 


Howes v Fields 

132 SCt 1181(2012) 
St v Halverson 
2021 WI 7, Jj 4 

395 Wis. 2d 385 


South Dakota v Neville 
103 SCt 916 (1983) 


St v Knapp, 
111 Wis. 2d 380, 385-88 


(Ct. App. 1983) 


St v Torkelson 
2007 WI App 272 
306 Wis. 2d 673 


St v Clappes 
117 Wis. 2d 277 (1984) 


Scales v St 
St v Buck 


2009 WI App 85 
319 Wis. 2d 741 


St v Hanson 
2019 WI 63 
387 Wis. 2d 233 


10) Suspect allowed to leave after questioning 


is or her 
11) Suspect is permitted to answer and check his 
phone during interview 


E. Suspect already incarcerated on another EE is 
not per se in custody for Miranda purposes; odd 
must analyze totality of circumstances describe 
above in Secs. 7.C. & 7.D. 


F. Warnings not required before request to take 


blood alcohol test 


G. Warnings not required for PSI, provided 


investigation not accus 


atorial in nature 


H. Hospital questioning 


ie 
a 


| sa 


New York v Quarles 
104 SCt 2626 (1984) 


St v Uhlenberg 
2013 WI App 59 
348 Wis. 2d 44 


St v Stearns 
178 Wis. 2d 845 
(Ct. App. 1993) 


St v Grady 
2009 WI 47 


317 Wis. 2d 344 


Rhode Island v Innis 
100 SCt 1682 (1980) 
St v Hambly 

2008 WI 10 

307 Wis. 2d 98 

St v Douglas 

2013 WI App 52 

347 Wis. 2d 407 

St v Morgan 

2002 WI App 124 
254 Wis. 2d 602 
St v Badker 
2001 WI App 27 
240 Wis. 2d 460 


a 


K. Public safety exception 


1) Miranda does not apply to questions necessary to 
secure officer's safety or safety of public or Def, as 
opposed to questions designed to elicit testimonial 
evidence 


L. Warnings given during noncustodial interrogation 
need not be repeated when interrogation becomes 
custodial 


8. Miranda Rights Inapplicable—Suspect Not 
Being Interrogated 


A. Interrogation not limited to express questioning of 
Def 


